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Superior Court of Cincinnati, June Term, 1846. 


Harnes v. Lyte. 


Held, that the statute enabling a defendant to plead as many several matters as he 
may think necessary for his defence, confines him to such as the Court in its dis 
cretion may deem essential to the justice of his cause; and the Court will, on 
motion, strike pleas improperly filed from the record. 


The statute of limitations is not a plea to the merits: a plea of the statute of limita- 
tions of fifteen years, is inapplicable to a declarationin assumpsit containing the 
common counts. 


A set- off cannot be pleaded. 
A plea puis darrein continuance operates as a waiver of all preceding pleas. 


A special plea that merely amounts to the general issue, is bad, and will be stricken 
out on motion. 


Matters of law, which may be given in evidence under the general issue, may also 
be pleaded specially. 


Assumpsit. The declaration contained the common money counts, 
and a count upon an account stated. 

The defendant was in default for plea. On hearing the motion to 
set aside the default, and for leave to plead, a statement, according to 
the rules of the Court, of a meritorious defence was filed. Leave was 
given the defendant to plead. He immediately filed thirteen pleas— 
among them the statute of limitations of six years, the statute of limi- 
tations of fifteen years, set-off, release, satisfaction, and sundry other 
pleas, including non-assumpsit, and also a plea puis darrein continuance. 

The plaintiff moved to strike out all these pleas except the general 


issue. 


Vot. IV.—No. l. 








Haines v. Lytle . 


Messrs. Wortnineton and Harnes for plaintiff; Messrs. Corry & 
Russeuz, and Morris for defendant. 


Corrin, J. It has been urged that the 47th section of the Practice 
Act, (Swan, 661,) authorizes the defendant to file these pleas. Inde- 
pendent of any question arising upon the default of the defendant, 
what is the true construction of that provision of the Practice Act, 
enabling a defendant to plead as many several matters as he may 
think necessary for his defence? 

The provisions of this statute and the statute of Anne are substan- 
tially the same. At common law, a defendant was permitted to plead 
one plea only, to the same part of the declaration. He might have 
had two or three substantial defences to an action, and yet could only 
bring forward one. The statute of Anne has enabled him in England, 
where he has more than one, to plead it with the permission of the 
Court,—thereby confining him to such as might be deemed, in the 
discretion of the Court, essential to the justice of his cause. Such is 
and must be the construction of our statute. In England, leave is 
in form obtained to file several pleas; with us, leave is presumed, and 
the pleas are filed without application to the Court. In England, the 
Court will, in a proper case, rescind the leave granted. The case of 
Gully v. The Bishop of Exeter, 5 Bing. 42, s. c. 15 E. C. L. Rep. 
362, is directly in point. Vide also Jenkins v. Edwards, 5 T. Rep. 97. 
Our Courts afford the same relief, on motion to strike the pleas from 
the record. Wilcox, 4l. 

1. As to the pleas of the statute of limitations. 

The defendant was in default. He satisfied the Court that he had 
a meritorious defence, and the Court therefore gave him leave to 
plead. The leave was granted because the Court deemed it essential 
to justice that he should be permitted to be heard upon the merits of 
the case. A plea to the merits is the only plea within the leave 
granted. The statute of limitations is a strict defence: it is nota 
plea to the merits, but excludes the merits; it does not come within 
the leave granted. 2 Wend. 294; 2 Harris & Gill, '79; 3 Harris & 
McH. 324. The Supreme Court (in 12 Ohio, 131,) refused leave to 
file this plea, because it was not a defence to be favored, and could 
not, except under some peculiar circumstances, be deemed a meritori- 
ous defence. The plea of the statute of limitations of fifteen years, is 
inapplicable: there is no cause of action set forth in the declaration, 
to which it can relate. A plea in bar must be conformable to the 
count; it must be an appropriate answer to it. It is urged, in refer- 
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ence to this plea, that under this declaration the plaintiff may give in 
‘evidence a promissory note, which is a contract to which, under our 
statute, this plea, and not a plea of the statute of six years, would be - 
applicable. If the plaintiff offers in evidence a promissory note, under 
the money counts, instead of declaring upon the same by a special 
count, the defendant, it seems to me, would not be precluded from 
setting up any defence of which he might have legally availed him- 
self, had the declaration contained a count upon the note. 

2. As to the pleas of set-off. 

There is no right of set-off at common law. In general, a defend- 
ant has a right to retain or claim by way of deduction, all just allow- 
ances or demands accruing to him, or payments made by him, in re- 
spect to the same transaction which forms the ground of action; but 
this is not a set-off. That remedy is given exclusively by statute. 
The English statute allows it either to be pleaded, or notice to be given 
with the general issue. The mode in which our statute authorizes par- 
ties to avail themselves of it, is by plea of the general issue and notice. 
This mode must therefore be pursued. An off-set cannot be pleaded. 
Wright’s Rep. 595 & 743. So it has been held in New York, where 
the statute is similar to ours. 10 Johns. Rep. 399; 5 Cowen Rep. 231, 
369. 

The 12th plea is liable to the same objection, This is in trutha 
plea puis darrein continuance. It is trae, it does not assume that 
form; but it will be recollected that by a rule of this Court, matters 
which arise after suit brought may be pleaded as rising since the com- 
mencement of the suitin bar of the further prosecution thereof, with- 
out pursuing the form of pleas pleaded puis darrein continuance. 

A plea puis darrein continuance operates as a waiver of all pre- 
ceding pleas: if it prove insufficient, the defendant cannot resort to 
his former pleas. It was said in argument that this plea was filed in 
mistake. It may be withdrawn. 

3. As to the other special pleas. 

It is urged that they merely amount to the general issue. It is true 
that a special plea, which in effect amounts to the general issue, is 
bad; and it is said in Comyn’s Digest, that it is better in such a case 
not to demur, but to pray the Opinion of the Court—that is, accord- 
ing to our practice, to move the Court to set aside the plea. It is 
not true, however, that in every case where matter maybe given in 
evidence under the general issue, a special plea, alleging such matter, 
will be bad; for there are many instances where the matter of de- 
fence may be pleaded specially as well as given in evidence under 

































4 Smead v. Diss. 





the general issue. The distinction laid down is, that mere matters of 
fact, which may be given in evidence under the general issue, should 
not be pleaded specially, but matters of law, though they may be 
given in evidence under the general issue, may also be pleaded spe- 
cially. Of this latter sort, are usury, infancy, release, discharge, 
accord and satisfaction, payment, &c. Story P. G. O. 131; Archibald, 
177, 180. 

In some instances it may be of importance to the defendant to pre- 
sent the defence by way of special plea: he is thereby advised of the 
reply of the plaintiff, and it may narrow the evidence to be adduced 
on the trial. 

The late determinations in England are inapplicable: the rules of 
pleading, R. H. 4, W. 4, 2, have entirely changed the law upon this 


‘subject. 
Motion granted as to the pleas of the statute of limitations and 


set-off, including the 12th plea: overruled as to the others. 





Superior Court of Cincinnati, June Term, 1846. 
SmEap v. Diss. 


MOTION TO DISTRIBUTE MONEY IN HAND OF SHERIFF—PROCEEDS 
OF SALE OF GOODS LEVIED UPON AND SOLD BY VIRTUE OF A FI. 
FA., ISSUED ON A JUDGMENT IN THIS COURT IN FAVOR OF PLAIN. 

TIFF AND AGAINST DEFENDANT. 


Held, that where goods are once lawfully seized by a sheriff on a fi. fa., they are in 
the custody of the law, and cannot be seized again by another officer. 


At the January term, 1846, of this Court, Smead & Collard re- 
covered judgment against Diss for $2,200 damages and costs. Two 
other judgments were rendered against defendant at the same term, 
one in favor of Fearing & Hall, and the other in favor of J. G. Barnett. 

On the 14th March, 1846, being the last day of the January term 
of the Court, Smead & Collard sued out a fi. fa. on their judgment, 
and the same was on that day delivered to the sheriff, who on the 
same day levied upon sundry goods of the defendants. These goods 
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remained in the custody of the sheriff until the day of sale, when they 
were sold by the sheriff by virtue of this execution and levy, and the 
proceeds of sale, $2,146 80, is the money in Court. 

On the 14th of March, 1846, but subsequent in point of time to 
the levy of the sheriff, a constable of Cincinnati township claimed to 
levy four several executions for $200 each, issued by a Justice of the 
Peace of Cincinnati township, on judgments in favor of Smead and 
Collard against Diss, on the same goods subject to the levy of the 
sheriff, the goods then being in the custody of the sheriff; and the 
constable endorsed upon each execution by him held, that he had 
levied upon the same goods, subject to the sheriff. 

On the 17th March, 1846, writs of fi. fa., issued on the other two 
judgments against Diss, and were received by the sheriff on the same 
day, upon each of which writs he endorsed that he had levied upon 
the same goods, subject to the levy by the execution first above named. 

On the 20th March, 1846, the sheriff received a fi. fa., issued on 
a judgment in favor of Ellis & Vallette, against Diss, in the Common 
Pleas of Greene county, upon which he endorsed that he had levied 
upon the same goods, subject to the other writs of execution in his 
hands above mentioned. 


Morris, WALKER, and Keser, for Smead & Collard; Spencer & 
Corwine, for Barnett; Winu1am Greene, for Fearing & Hall; Fexs- 
SENDEN & Parkuurst, for Ellis & Vallette. 


Corrix, J. Smead & Collard claim to postpone all the executions 
in the hands of the sheriff to the executions in the hands of the con- 
stable, let them be first satisfied, and then distribute the residue pro 
rata. among the judgment creditors in this Court. Smead & Collard 
might have abandoned the levy by their execution in the hands of 
the sheriff, and permitted the constable to take the goods. Had they 
done so, the constable would have seized the goods, made the sale, 
and the money arising therefrom would not have been here for distri- 
bution. . They did not then, and do not now abandon the levy by the 
sheriff, but, upon some principle, which I confess I do not now exactly 
comprehend, are disposed to let go, if it be possible, their hold upon 
the goods, just enough to let in the executions in the hands of the 
constable, to be paid in full, and then close upon the goods again by 
virtue of the levy by the sheriff, so as to give them the full benefit of 
a levy by that officer. This, it seems to me, cannot be done. 

It is admitted by all that this was a lawful seizure of the goods by 
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the sheriff. What was its effect? It was a satisfaction of the judg- 
ment until legally disposed of. By the levy the possession of the 
goods was changed; by that act the goods were taken from the de- 
fendant and placed in the custody of the sheritf—the debtor lost his 
property in the goods—it vested in the sheriff. 3 Ohio, 223; 5 Ohio, 
169; 4 Mass. 402; 12 S. & R. 41; 2 Bailey, 102; 1 W.C. C. Rep. 
38; 4 Cowen, 417; 5 Yerger, 229; 1 Denio, 335; 17 J. Rep. 128. 
While these goods were thus in the possession of the sheriff on a_fi. 
fa., the constable could not levy upon them; he could not seize them; 


he could not reduce them to possession, nor could he make the sheriff 


his bailee for them, or any part of them, Once lawfully seized, and in 
the custody of the law, they could not be seized again by another offi- 
cer. Backhurst v. Clinkard, 1 Shower, 173; s. c. Holt, 643; Farr v. 
Newman, 4 J. Rep. 651; Wilder v. Baily, 3 Mass. 289; Hartwell v. 
Bissell, 17 Johns. 128; Hogan v. Lucas, 10 Peters, 400; vide Noy’s 28th 
maxims 

In the last cited case, the Court say: “The marshal or sheriff, as 
the case may be, by a levy acquires a special property in the goods, 
and may maintain an action for them. Butif the same goods may be 
taken in execution, at the same time, by the marshal and sheriff, does 
this special property vest in the one or the other, or both of them? 
No such case can exist: property once levied on, remains in the cus- 
tody of the law, and it is not liable to be taken by another execution 
in the hands of a different officer.” 

The money is brought into Court by the sheriff on the execution 
first received by him. It is here for distribution. The judgments be- 
fore the Justice of the Peace are excluded. It is then admitted that 
the.4th section of the act regulating judgments and executions, distri- 
butes the money to the several judgment creditors in this Court in 
proportion to the amount of their several demands: Money so ordered 
to be distributed. 
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English Court of Common Pleas, Hilary Term, 1846. 


Pruinurrs v. Suirn. 


|From tHe L. J. Reports, Ave. 1846.] 
WASTE—CUTTING DOWN WILLOW TREES. 


A tenant for years is not guilty of waste in cutting down willow trees for sale, which 
spring up again from the stools, unless they serve to protect the house, or to sup- 
port the bank of a stream. 


Assumpsit. 'The defendant had been the tenant to the plaintiff of 
a farm in the county of Leicester; and the action was brought for 
managing it and cultivating it contrary to good husbandry, and in an 
untenant-like manner. The defendant pleaded non assumpsit, and 
that he managed and cultivated the farm in a good and tenant-like 
manner. 

At the trial, before Maule, J., at the last Leicester Assizes, the 
following facts were proved: The defendant cut down, for the pur- 
pose of sale, a number of large pollard willow trees, growing on the 
banks of a stream; but it did not appear that they served to protect 
the banks against the water, or to shelter the farm-house. Some 
trifling injuries to the fences were also proved. The willows were 
cut down close to the ground, leaving the stools remaining, from 
which, in course of time, shoots would spring up. The defendant’s 
counsel contended that the cutting down of these trees was not a 
breach of the agreement to cultivate according to good husbandry, 
and in a good and tenant-like manner. The learned Judge reserved 
the point, and the jury having returned a verdict for the plaintiff, 
damages £66 4s. 6d., he gave the defendant leave to reduce the dam- 
ages by the amount of £64, the value of the willows. 

Humrrey having obtained a rule nisi, on the authority of a passage 
in the Year-Book, 12 Hen. 8. 1. b., that the cutting of willows was 
not waste, unless they grew within sight of a house, for the purpose of 
screening it from the wind, or by the side of a stream, to support the 
bank,— : 

Wrirenorst (Hitt and Wiiimore with him) showed cause. The 
cutting of these trees was waste at common law. In a flat and marshy 
country, willows may be the only timber, and would be extremely 
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serviceable for the farm. The cutting them close to the ground, 
therefore, amounts to waste. 

[Parae, B. The law is thus stated in Co. Litt. 53,a: “Waste, 
properly, is in timber trees, (viz. oak, ash, and elm, and these be timber 
in all places,) either by cutting of them down, or topping of them, or 
doing any act whereby the timber may decay. Also, in countries 
where timber is scant, and beeches or the like are converted to 
buildings, for the habitation of man, or the like, they are all ac- 
counted timber;” and further, that “cutting down of willows, beech, 
ash, maple, or the like, standing in defence and safeguard of the house, 
is destruction.” | 

From the authorities which are collected in Vin. Abr. tit. * Waste,’ 
(E),and also from Dyer, 35 b, n. 33, Broadb. tit. ‘ Waste, pl. 44, and 
Jac. 126, pi. 15, it may be inferred that if the tenant destroys the 


® tree so as to prevent the crop, it is waste, although it be not a timber 


tree. 

Humrrey and Macautay, contra. The defendant was not guilty 
of any waste, for he did not cut down any willows which stood in the 
“ defence and safeguard of the house,” within the definition in Co. Litt. 
In Cro. Jac. p. 127, the following passage occurs: “ Note, it was held 
by all the Court, that eradicating of white thorns is waste, but succi- 
dendo (felling) et vendendo is no waste, unless it be laid that they grew 
in pasture for defence of cattle, and were of the greatness of timber.” 
A lessee for years has a general property in hedges, bushes, trees, &c. 
which are not timber. Com. Dig. tit.‘ Biens, (H), Berriman v.. Pea- 
cock, 9 Bing. 384; s.c. 2 Law J. Rep. (ns s.) C. P. 23. The destruc- 
tion of trees, although not timber, may be waste; but the case is dif- 
ferent where trees are cut down that shoot up again from the stumps. 

Cur. ado. cult. 


Auperson, B. now delivered the judgment of the Court. The 
only point upon which the Court reserved its judgment in this case 
was, whether the cutting down of the willow trees, in respect of | 
which the jury have assessed the damages at £64, amounted to waste 
at the common law; and, upon full consideration, we think it did not, 
and that the verdict found by the jury should be reduced to the sum 
of £2 4s. 6d., according to the reservation of the learned Judge. 
These willow trees were of considerable size, and were standing by 
the side of a brook, but were not serviceable either as a defence or 
support of the bank against the water, nor were they standing so as 
to be a protection to the house demised. The principle upon which 
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waste depends, is well stated in the case of Lord Darcy v. Askwith, 
Hob. 234, thus: “It is generally true that the lessee hath no power 
to change the nature of the thing demised: he cannot turn meadow 
into arable, or stub a wood to make it pasture, nor dry up an ancient 
pool or piscary, nor suffer ground to be surrounded, nor destroy the 
pale of a park, for then it ceaseth to be a park; nor he may not de- 
stroy the stock or breed of any thing, because it disherits and takes 
away the perpetuity of succession, as villains, fish, deer, young spring 
of woods, or the like.” Thus the destruction of germens, or young 
plants destined to become trees, (Co. Litt. 43,) which destroys the fu- 
ture timber, is waste; the cutting of apple trees in a garden or 
orchard, or the cutting down a hedge of thorns, (Co. Litt. 53, a,) 
which changes the nature of the thing demised; or the eradicating 
or unreasonable cutting of whitethorns, (Vin. Abr. * Waste, (E),) which 
destroys the future growth, are all acts of waste. On the other hand, 
those acts are not waste, which, as Richardson, C. J., in Barrett v. Bar- 
rett, (Hetley, 35,) says, are not prejudicial to the inheritance, as, in that 
case, the cutting of sallows, maples, beeches and thorns, then alleged to 
be of the age of thirty-three years, but which were not timber either by 
gencral law or particular local custom. So likewise, cutting even of 
oaks or ashes, when they are of seasonable wood, 7. e. when they are 
cut usually as underwood, and in due course are to grow up again 
from the stumps, is not waste. Now, if we apply the principles to be 
extracted from all these authorities to the present case, we have no 
difficulty in saying that the cutting of these willows does not amount 
to waste. They are not timber trees, and when cut down they are 
not, so far as appears by the evidence, destroyed, but grow up again 
from their stumps, and produce again their ordinary and usual profit 
by such growth; therefore neither is the thing demised destroyed, 
nor is the thing demised changed as to inheritance, for profit remains 
ns before, derivable from reproduction of the wood from the stump of 
the willow cut down. Nor are the trees in such a situation as to 
make the cutting of them waste, by reason of what is called collat- 
eral respect, as when trees not timber are situated so as to be useful 
for protection of a house, (Co. Litt. 53,) and so became as it were, a 
part of the hotse; as, in Hob. 219, willows growing within the sight 
of the house. Nor are they willows within the view of the manor- 
house, which defend it from the wind, or in a bank to sustain the bank, 
(12 Hen. 8. c. 1.,) or like whitethorns used for the like purpose, or 
when they stand in a field depastured, and are used for the shade of 


Von. IV.—-No. l. 2 
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the beasts depasturing, and so are intended permanently to remain in, 
that particular form, for the advantage of those to whom the inheri- 
tance may thereafter come. We, therefore think, that the cutting 
of them by the defendant was not an act of waste. at the common 
law; and as he is not liable, either by agreement or by custom of the 
country, for having cut them, we think the verdict should be reduced, 


and the rule made absolute for that purpose. 
Rule absolute. 





English Exchequer of Pleas, Hilary Term, 1846. 


Hart v. PRENDERGAST. 
[From toe L. J. Reports, Ave. 1846.] 
LIMITATIONS, STATUTE OF—ACKNOWLEDGMENT IN WRITING. 


The following letter by the defendant, to a clerk of the plaintiff, in answer to one 
applying for payment of a debt, was held insufficient to defeat a plea of the statute 
of limitations: “I will not fail to meet Mr. H., (the plaintiff,) on fair terms, and 
have now a hope that before perhaps a week from this date, I shall have it in my 
power to pay him, at all events, a portion of the debt, when we shall settle about 


the liquidation of the balance.” 


Debt for goods sold and delivered. 

Pleas—Nunquam indebitatus, and the statute of limitations. 

At the trial, before Pollock, C. B., at the Middlesex Sittings, after: 
Trinity term, it appeared that the debt was contracted above six 
years before action brought, while the defendant was a clerk in the 
Excise Office. In order to take the case out of the statute of limita- 
tions, the plaintiff gave in evidence the following letter, written by 
the defendant, in answer to an application by a clerk of the plaintiff 
for payment of the debt: 


Jan. 8, 1841. 

“ Smr—Having no longer any connexion with the Excise, I only 
this day received your obliging note of the 6th instant, which will ac- 
count for any apparent remissness on my part, in not either calling on 

ou or earlier replying. I assure you I will not fail to meet Mr. 
Hart on fair terms, and have now a hope that, before perhaps a week 
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from this date, I shall have it in my power to pay him, at all events a 
portion of the debt, when we shall settle about the liquidation of the 
balance.” 


It was contended for the defendant, that this was not a sufficient 
acknowledgment to satisfy Lord Tenterden’s Act, 9 Geo. 4,c. 14. The 
Lord Chief Baron reserved the point for the opinion of the Court, 
and a verdict was found for the plaintiff for the amount claimed; the 
defendant having leave to move to enter a verdict for him on the se- 
cond issue. On a former day, in this term, 

Lusu obtained a rule nisi accordingly, against which 

Hvex Hit now showed cause. It is now fully established that 
the construction of documents of this kind is for the Court, and not 
for the jury; and, upon an examination of the cases, the Court will find 
that acknowledgments, much less equivocal than are contained in this 
letter, have been held sufficient to satisfy the statute. The defendant 
fully admits the existence of the debt, and no condition is annexed to 
that admission. In Dabbs v. Humphries, 10 Bing. 446,s. c. 3 Law J. 
Rep. (ni s.) C. P. 139, the defendant wrote to the plaintiff thus: “I 
beg to say that I cannot comply with your request. The best way 
for you would be to send me the bill you hold, and draw another 
for the balance of your money, £30 9s. 9d.;” and this was held a suffi- 
cient acknowledgment that the surh was due, to take the case out of 
the statute, although certainly no promise to pay was contained in it. 
In Bird v. Gammon, 3 Bing. N. C. 883; s. c.6 Law J. Rep. (n. s.) C. 
P. 258, the acknowledgment was in these terms: “I wish I could 
comply with your request, for I am very wretched on account of 
your account not being paid: there is a prospect of an abundant har- 
vest, which must turn into a goodly sum, and considerably reduce 
your account; if it does not,the concern must be broken up to meet 
it: my hope is, that out of the present harvest you will be paid.” That 
certainly was a weaker case than the present, yet there the document 
was held sufficient to satisfy the statute. 

[Parnxe, B. There must be an acknowledgment of the debt, from 
which we may infer a promise to pay. If the debtor says in writing, 
“T admit the debt,” that is enough; but if he says, “I admit the debt, 
but I have not made up my mind how or by what means to pay,” how 
can you from that infer a promise to pay ?] 

The same observation might have been made, and was more 
strongly applicable in Bird v. Gammon. In Dobson v. Mackey, 8 Ad. 
& El. 225, n., the letter relied on was as follows, and was held suffi- 
cient: “I can never be happy until I have not only paid you every 
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thing, but all to whom I owe money. * * * * Your account is 
quite correct, and, oh! that I were now going to enclose you the 
amount of it!” There can be no doubt that this document contains 
a distinct admission of the debt; and the only question is, whether 
the other words negative the inference of a promise to pay the debt. 

{Parxe, B. No; whether it implies a promise to pay taken alto- 
gether. The substance of it is—“I owe you the debt, but I really 
cannot tell when or how I am to pay you, and I refrain from making 
any promise.’’] 

Rather that he admits the debt, adding, that he thinks he shall pay 
part of it in a week. 

Lusu, contra. The present case differs from some of those which 
have been cited. 

[Parxe, B. This evidence is adduced to prove a promise to pay on 
request. An unconditional acknowledgment is good evidence for that 
purpose, because you would infer from it that the party meant to pay 
on request. But if he annexes any qualification or condition, that is 
not a sufficient acknowledgment, without proof of the performance of 
it. The principle is correctly laid down in Tanner v. Smart, 6 B. & 
C. 603; s.c. 5 Law J. Rep. K. B. 218.} 

And also in Cripps v. Davis, 12 Mee. & Wells, 159; s. c. 13 Law J. 
Rep, (n. s.) Exch. 217. The questions therefore are, first, does this let- 
ter, taken altogether, amount to a promise to pay? Secondly, does it 
support the promise, laid in the declaration, to pay on request? It is, 
at most, only the expression of a hope that in a week he shall be able 
to pay; and that applies only to an undefined part of the debt, and at 
all events would not support the declaration for the whole. As to the 
residue, he says merely, that he will then settle about the liquidation of 
the balance. No evidence was given of the defendant’s ability to 
pay. How then can this prove a promise to pay on request? Morrell 
v. Frith, Ibid. 402, s.c.7 Law J. Rep. (n. s.) Exch. 172, is an express 
authority for the defendant. There the letter was as follows: “Since 
the receipt of your letter, and indeed for some time previously, I have 
been in almost daily expectation of being enabled to give a satisfac- 
tory reply to your application respecting the demand of Messrs. M. 
against me. I propose being in Oxford to-morrow, when I will call 
upon you on the matter.” This was held not to be sufficient to defeat 
a plea of the statute of limitations, Parke, B. says upon it: “The 
utmost that can be made of this letter is, that it acknowledges the 
existence of the debt mentioned in the previous letters, but that the 
defendant does not mean to express any promise to pay, but reserves 
it for future consideration.” The same observation is applicable here. 
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Potxrock, C.:B. 1am of opinion that this rule ought to be made 
absolute. I gave no opinion upon the point at the trial; but when 
the cases are looked at, there are some which furnish very strong 
ground for this application, and it is better to adhere to the principle 
of some decision, instead of reasoning on the terms of the particular 
document in each case. Now the case of Tanner v. Smart lays down 
the principle very clearly, on a review of all the authorities, namely, 
that, “under the ordinary issue on the statute of limitations, an ac- 
knowledgment is only evidence of a promise to pay; and, unless it is con- 
formable to;and maintains the promises in the declaration, although it 
may show to demonstration that the debt has never been paid, and is 
still subsisting, it has no effect.” It is not sufficient that the document 
contains a promise by the defendant to pay when he is able, or by bill, or 
a mere expectation that he shall pay at some future time: it should 
contain either an unqualified promise to pay, that is, a promise to pay 
on request, or, if it be a conditional promise, or a promise to pay on 
the arrival of a certain period, the performance of the condition, on 
the arrival of that period, should be proved by the plaintiff. The 
only question in the present case is, whether this letter contains a 
promise to pay the debt on request. Now, certainly it does not in 
terms contain such a promise: all that the writer says is, that “he will 
not fail to meet the plaintiff on fair terms;” what those “ terms” may 
be, I cannot say; and that “he has now a hope that before perhaps a 
week he shall have it in his power to pay him, at all events, a portion 
of the debt, when they shall settle about the liquidation of the bal- 
ance.” That liquidation might be his then asking for further time, 
with or without security. What are the terms to which the defendant 
alludes, it is impossible to speculate; but there is no promise to pay 
the whole debt at all, nor to pay a single shilling of it on request, but 
a mere expression of a hope that he may be able to pay part, and 
then that they may settle—in what manner does not appear—as to the 
liquidation of the balance. I am of opinion, therefore, that this let- 
ter does not contain a sufficient acknowledgment or promise to satisfy 
the act of parliament, and therefore that this rule must be made abso- 
lute. 

Parke, B. I am of the same opinion. There is no doubt of the 
principle of law applicable to these cases, since the decision in Tan- 
ner Vv. Smart, namely, that the plaintiff must either show an unquali- 
fied acknowledgment of the debt, or, if he show a promise to pay, 
coupled with a condition, he must show performance of the condition, 
so as in either case to fit the promise laid in the declaration, which is 
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a promise to pay on request. The case of Tanner v. Smart put an 
end to a series of decisions which were a disgrace to the law, and I 
trust we shall be in no danger of falling into the same course again. 
In the present case I agree with the Lord Chief Baron, that, taking 
the whole document together, it contains no promise to pay any part 
of the debt on request, but a mere expression of the defendant’s hope 
that in a week he may be able to pay a part of it, and that then the 
parties may be able to make some settlement for the liquidation of the 
balance. 

Auperson, B. I am of the same opinion. We must look to the 
principle of the cases, although there are some with which it may be 
difficult to agree upon the particular facts, as in Gardner v. M’Mahon, 
3 Q. B. Rep. 561; s.c. 11 Law J. Rep. (n. s.) Q. B. 297. Different 
minds come to different conclusions of fact upon such documents; but 
the principle is clear, that the plaintiff must préve an acknowledg- 
ment conformable to the promise laid in the declaration, viz., either 
an unconditional acknowledgment, from which a promise to pay on 
request is inferred, or an acknowledgment subject to a condition 
which has been performed, and which then becomes absolute, and so 
equally maintains the promise laid in the declaration. This document 
contains neither the one nor the other. 

Ror, B. I amof the same opinion. The principle is said to be, 
that the document must contain either a promise to pay the debt, or 
an acknowledgment from which such a promise is to be inferred. 
Perhaps it would be more correct to say, that it must in all cases’ 
contain a promise to pay, but that, upon a simple acknowledgment, 
the law implies a promise; but there must, in all cases, be a promise, 
in order to support the declaration. 


Rule absolute. 
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English Exchequer of Pleas, Easter Term, 1846. 
THornetr v. Harnts. 


| From, tHe L. J. Rerorts, Ave. 1846.] 


SALE BY AUCTION—PUFFING. 


A sale by auction announced to be “ without reserve,” is void, if the vendor employs 
a party to bid on his behalf, without giving notice of the fact. 


Dest, for money had and received to the use of the plaintiff, and 
on account stated. 

Plea—non assumpsit. 

At the trial, before Pollock, C. B., at the Westminster Sittings, af- 
ter Michaelmas term last, the following facts appeared: The action 
was brought to recover £315, paid by the plaintiff to the defendant, 
an auctioneer, by way. of deposit, upon the sale of the lease of premi- 
ses called * The Bell,’ wine vaults, in Shoreditch, on the ground that 
the sale was void, by reason of the employment of a puffer to enhance 
the price. The premises in question were sold by auction to the plain-. 
tiff, for the sum of £1,675, under certain conditions of sale, which 
stated, amongst other things, that the highest bidder should be the 
purchaser. The auctioneer stated, at the time of the sale, that the 
premises were to be sold without reserve. It appeared that a per~ 
son named Fry, had, by direction of one Walker, the vendor of the 
premises in question, been referred to as the party to. give information 
as to the premises: he had also been employed by. Walker on previ- 
ous occasions. It also appeared that a person named Robinson at-. 
tended the sale, and bid against and immediately before the plaintiff. 
Fry was also present, bidding himself, and directing Robinson by. 
signs when to bid, and when to stop.. The plaintiff’s case was, that 
Robinson was the puffer employed, by Fry, the agent of Walker, the. 
vendor, to enhance the price of the premises; and accordingly the- 
plaintiff’s counsel proposed to ask Robinson.what passed between 
him and Fry on the morning of the sale. This was objected to, on 
the part of the defendant, on the ground of the absence of proof of 
Fry’s being the agent of Walker. The learned Lord Chief Baron 
received the evidence, and it then appeared: that on the morning of 
the sale, Fry directed Robinson to attend and bid, which he accord-. 
ingly did. Under these circumstance, the jury found a verdict for the 
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plaintiff, damages £315, leave being reserved to the defendant to 
move to enter a nonsuit, if the Court should think the evidence was 
improperly received. 

Humrenrey, having obtained a rule nisi accordingly or for a new 
trial,— 

Byes, Serj., F. Rosrvson, and Worpsworru showed cause. First, 
there is ample evidence of Robinson being a puffer employed by Fry, 
and of Fry being the agent of Walker, the seller. There is also evi- 
dence of Fry himself being a bidder. Secondly, where premises, as 
in the present case, are to be sold “ without reserve,” the sale will be 
vitiated, if the vendor employs a party to bid at the sale, and thereby 
enhances the price. So, where the owner of property employs puffers 
to bid, without any declaration of the fact, the highest bidder cannot 
be compelled to complete the contract. Howard v. Castle,6 Term 
Rep. 642; Crowder v. Austin, 3 Bing. 368; Wheeler v. Collier, Moo. 
& Mal. 122; The King v. Marsh, 3 You. & Jer. 331. The law is 
stated, in similar terms, in Kent’s Commentaries, vol. 2, p. 425, and in 
Suyden’s Vendor and Purchaser, p. 13. In Bexwell v. Christie, Cowp. 
395, Lord Mansfield and the rest of the Court treated a private bid- 
ding, by or on behalf of the vendor, as a fraud; and this view of the 
question has been adopted by the common law Courts. In Woodward 
v. Miller, Ante. Chanc. 6, the vendors had privately instructed a per- 
son to bid up to certain sums, in order that the lots should not be sold | 
under those prices. The person accordingly bid up to £650, and the 
estate was bought by the defendant at £690. It was. held, in suit for 
specific performance against the defendant, the purchaser, that he had 
no defence. There, however, the estate was bought at a much higher 
price than the party employed to bid had named; and the judgment, 
moreover, proceeded on the ground that the defendant refused to 
take an issue to try a disputed fact. So in Branley v. Alt, 3 Ves. 619. a, 
the purchaser was compelled to complete the purchase; but there he 
had bought the estate at a much higher price than the puffer had 
bid, and besides, he had paid the auction duty. In Canolly v. Parsons, 
Ibid. 625, no judgment was given on the question of puffing. Meadows 
v. Tanner, 5 Madd. 34, shows that where estates are put up for sale, 
“ without reserve,” and the vendors employ a puffer who actually bids, 
a bill for a specific performance will not lie against the purchaser. In 
the present case the auctioneer stated that the sale was to be without 
reserve. In Smith v. Clarke, 12 Ves. 477, the Court did not deter- 
mine the question whether a bidding on the part.of the vendor, for 
the purpose of enhancing the price, vitiated the sale. 
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Humrrey, contra, contended, first, that there was no evidence of Fry 
being the vendor’s agent, so as to render his statements admissible 
against the defendant; and secondly, assuming them to be admissible, 
that the plaintiff was not entitled to recover the deposit. 

Poxttock, C. B. We will take time to consider whether the evi- 
dence in this case ought to have been received. If it was properly 
admitted, the plaintiff is entitled to the verdict. The authorities cited 
by my brother Byles, of Howard v. Castle and Wheeler v. Collier, es- 
tablish that, in the case of a sale without reserve, if a puffer be em- 
ployed without notice of his being there to protect the interest of the 
seller, the sale is void. It is said, that a different doctrine prevails in 
the Courts of Equity. I adopt the law as laid down by Lords Mans- 
field, Kenyon, and Tenterden, and think that the decisions in the 
Courts of Law and Equity may be reconciled. There is no distinc- 
tion between a puffer bidding up to the buyer, or bidding by him, at 
a different stage of the sale; and if there were, it would not apply to 
this case, as here Robinson was a puffer, and bid immediately before 
the plaintiff. The only distinction between the cases in Equity and 
at Law is, that in the former there may be a reserved bidding without 
notice. But that does not apply to the present case, where the sale 
was distinctly stated and understood to be without reserve; and it 
matters not whether that announcement is made by,the particulars 
of sale or by parol. The result is, that the plaintiff is entitled to re- 
cover his deposit, if he has proved that Robinson was a puffer on be- 
half of the vendor. 

Parke, B. If there is any proof of Fry being the vendor’s agent, 
then, as he bid himself, and employed another to bid also, there were 
two persons bidding after a notification by the auctioneer of the sale 
being without reserve. The sale, therefore, is void, on the ground of 
fraud, and the plaintiff is entitled to recover his deposit. As regards 
the present case, there is no difference in the law, either in the Courts 
of Law or Equity. Lords Mansfield, Kenyon, and Tenterden have ex- 
pressed their opinion, that where a seller employs a party to protect 
property which is to be sold to the highest bidder, although the Stamp 
Acts may authorize such a course, still the fact ought to be notified 
to the public. In Equity, the employment by a vendor of a person 
to bid at a sale, is not a fraud, although not notified, but in Law it is 
otherwise. But all the cases, both in Law and in Equity, agree in this, 
that if more persons than one are employed to bid, that amounts to 
fraud, as only one is necessary, and the employment of more can only 
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be to enhance the price, and therefore renders the sale void. And 
if it be announced, either publicly or by the particulars of sale, that 
the sale is to be without reserve, all the cases in Equity decide, that if 
a person is employed to bid, the sale is vitiated, inasmuch as the seller 
has in fact announced that he will not take that) step. This was de- 
termined in a case before Sir John Leach; and the decision of Vice 
Chancellor Knight Bruce, if examined, will be found to maintain the 
same doctrine, that if a sale is advertised generally, without any 
statement of its being without reserve, it is not |a fraud to employ a 
person to bid, but that the employment of such a person renders the 
sale void, if the sale is to take place without regerve. It is unneces- 
sary to say whether a sale would be valid, if the vendor without no- 
tice employs a person to buy the properly in. In the present case, 
the sale was}without reserve, and two persons were employed to puff. 
The sale, therefore, was invalid, and the deposit must be returned. 
Prarr, B. Assuming that Robinson was authorized by Walker 
as a puffer, can the defendant retain the deposite? If we look at the 
. contract, we cannot doubt that the deposit was obtained by fraud, as 
a puffer was employed to enhance the sale in violation of the terms of 
the contract. Therefore, without going through the cases, it is clear, 
that the defendant, the auctioneer, cannot retain the deposit. Sub- 
ject, therefore, to the question of fact, the rule must be discharged. 
The Courr afterwards held, that there was sufficient evidence of 
Fry being the agent of the vendor; and the rule was accordingly 
Discharged. 








Supreme Court of Towa. 


Wenster, Purr. 1n Error, v. Rem, Derr. 1 Error. 
[From Tar Buruieton (lowa) Hawx-Eve, Arr. 16, 1846.) 
ERROR TO THE LEE DISTRICT COURT. 
{A full report of the case in that Court will be found in 2d vol. of this work, p. 495.] 
Tue case was argued in this Court by D. F. Mier and J. C. Haut 
for plaintiff in error, and H. W. Srarr and C. Waxxer for defendant 
in error. 


Mason, C. J., delivered the opinion of the Court. In the exami- 
nation of this case, we shall first enquire whether the owners of the 
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Half Breed tract, had such a title to the land in controversy as to en- 
able the purchaser at a sale on anexecution against them, to main- 
tain an action of ejectment, or its equivalent under our statute, an 
action of right. 

In the year 1824, the Sac and Fox tribes of Indians relinquished to 
the United States by treaty, “all their right, title, interest, and claim 
to the lands which the said Sac and Fox tribes have or claim within 
the limits of the State of Missouri, which are situated, lying and be- 
ing between the Massissippi and Missouri rivers, and a line running 
from the entrance of the Kanzas river, north one hundred miles, to 
the north west corner of the State of Missouri, and from thence east 
to the Mississippi, it being understood that the small tract of land ly- 
ing between the river Des Moines and the Mississippi, and the section 
of the above line between the Mississippi and the Des Moines is in- 
tended for the use of the Half Breeds belonging to the Sac and Fox 
nations, they holding it, however, by the same title and in the same 
manner as other Indian lands are held.” The land in controversy is 
a portion of this Half Breed tract. 

Two or three important questions have been raised as to the effect 
of this treaty. In the first place, is this Half Breed tract thereby ceded 
to the United States?) The cession embraces all the lands which lie 
in the State of Missouri, and comprehended within certain boundaries. 
The Half Breed tract is within those boundaries, but not within the 
State of Missouri. Ifit was intended to cede all the lands lying with- 
in those boundaries, why prefix the description of their location being 
within the State of Missouri? This portion of the description was 
doubtless intended to have some effect, and we therefore conclude 
that these lands, which were thus dedicated to the use of the Half 
Breeds, were not by that treaty ceded to the United States, and if 
while that state of things existed, the beneficiaries had all become ex- 
tinct, the lands would have reverted to the Sac and Fox tribes of In- 
dians. 

In 1832 another treaty was held with these Indians, in which the 
following tract of country was ceded to the United States: “ Begin- 
ning on the Mississippi river, at the point where the Sac and Fox 
boundary line (as established by a previous treaty) meets that river; 
thence up said boundary line to a point fifty miles from the Mississippi 
measured on said line; thence in a right line to the nearest point on 
the Red Cedar of Iowa, forty miles from the Mississippi river; thence 
in a right line to a point in the northern boundary line of the State of 
Missouri, fifty miles, measured on said boundary line from the Missis- 
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sippi river; thence by the last mentioned boundary line to the Mississippi 
river, and the western shore of said river to the place of beginning.” 

This cession includes the Half Breed tract, and shows that the par- 
ties to these treaties did not understand that tract to have been ceded 
by the treaty of 1824. It was, however, fully ceded by this treaty of 
1832. 

A more difficult question, growing out of this treaty of 1824, re- 
lates to the title which the Half Breeds acquired by that treaty. They 
were to hold “ by the same title and in the same manner as other In- 
dian lands are held.” From this it has been contended that the Half 
Breeds were to hold this land in the same manner in all respects as 
though they were a nation by themselves, including the qualified right 
of sovereignty, which the Indian tribes are permitted to exercise in 
their own territories, that by virtue of these treaties no new rights 
were acquired by the United States—the rights of the Sacs and Foxes 
having merely been transferred to the Half Breeds: that, until the 
rights of this new nation shall have been extinguished by treaty with 
them, our territorial laws could rightfully exercise no control over 
these lands any more than over those of the Sioux or Potawatomies, 
lying within our territorial limits, and that therefore the sale of the 
Half Breed tract on an execution against the owners, was an absolute 
nullity, and gave no right of property to the plaintiff in this suit. 

We do not think this a correct view of the subject. The treaty of 
1824 conferred upon the Half Breeds the right of private property 
in the lands, not that of sovereignty over them. The provision that 
they were to hold it by the same title and in the same manner as 
ether Indian lands are held, was intended principally if not entirely 
to prevent them from transferring their property without the consent 
of the United States, and the jurisdiction of the latter became entire 
and absolute. The title of the Half Breeds was not disturbed by this 
latter treaty, inasmuch as a cession of land from one nation to ano- 
ther does not affect the right of private property. 

On the 30th June, 1834, an act of Congress was passed, declaring 
that “ all the right, title, and interest which might accrue or revert to: 
the United States to the reservation land lying between the Missis- 
sippi and Des Moines rivers, which was reserved for the use of the 
Half Breeds, belonging to the Sae and Fox nations, now used by 
them or some of them under a treaty made and concluded between 
the United States and the Sac and Fox tribes or nations of Indians, 
at Washington, on the 4th of August, 1824, be, and the same are 
hereby relinquished and vested in said Half Breeds of the Sac and 
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Fox tribes or nations of Indians, who at the passage of this act are 
under the reservation in said treaty entitled by the Indian title to the 
same, with full power and authority to transfer their portions thereof 
by sale, devise or descent, according to the laws of the State of Mis- 
souri.” Since the passage of this act, but little doubt exists as to the 
exact nature of the Half Breed title. ‘To ascertain the number of 
interests in this tract, their extent, and who are entitled to them, may 
still occasion great difficulty, but when once ascertained, the precise 
nature of their titles is easily understood, being nothing more or less 
than a full fee simple title as tenants in common. It matters not what 
was the previous Half Breed tenure. To those then holding was given 
the full and absolute ownership. The change effected was not be- 
yond the scope of lawful legislation; for if, as has been contended, 
the Half Breeds under the treaty were each individually entitled to 
a life occupancy, the change effected by this act of 1834 is no greater 
than though estates in tail had been changed into fee simple titles. 
Although a legislature may not have the power to destroy vested 
rights, it can create or augment them, even though the interest of 
posterity should be affected thereby. 

Nor is it material, so far as this act of 1834 is concerned, whether 
or not it violates the treaty of 1824, by making a different disposition 
of those lands from what was stipulated for in that treaty. Govern- 
ment is certainly under the strongest moral obligation to preserve in- 
violate the faith of all treaties; but if the legislative power, which in 
such matters is sovereign, sees proper to violate this duty, there is no 
power in the Judiciary to prevent it. True,a treaty is by the Con- 
stitution declared to be a supreme law of the land; but so is an act 
of Congress, The latter may repeal the former in the same manner 
that one statute may repeal another. It is am act of sovereignty, 
which, if the Judiciary could arrest, they might paralyze all the ener- 
gies of war itself, on the ground that the declaration of war was a 
violation of treaties, 

Since the taking effect, therefore, of the act of 1834, the Half Breed 
tract has been to the fullest extent individual property, and as such 
was by the organic act of the territory placed under our municipal 
regulations, Any other construction would lead to the most serious 
inconveniences. The act just referred to authorized the alienation of 
the interests of the Half Breed owners; and it is a well known fact, 
that to a very considerable extent they have already availed them- 
selves of this privilege. Is that whole tract, now and forever here- 
after to be exempt from taxation, and from sale under execution, 
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whether in the hands of the Half Breeds themselves, or of their as- 
signees? This it seems to us would be the effect of establishing the 
principles contended for by the counsel for the plaintiff in error; for 
if those lands are not now subject to our laws, when will they be- 
come so? It has been seriously doubted whether an express stipula- 
tion on the part of the State to exempt certain Indian lands forever 
from taxation, was such a contract as to be placed beyond the reach 
of future legislation. The case of the State of New Jersey v. Wilson, 
7 Cranch R. 164, however, established that principle; but the Court 
in that case went to the verge of judicial power. The principle con- 
tended for here would be a very unnatural and unnecessary inference 
—not only exempt these lands from taxation, but place them beyond 
the range of all Territorial or State legislation. 

But it has been contended that the act of 1834 is a private statute, 
and therefore not now to be noticed, as it has not been set forth in 
the pleadings or the proof. We have had more serious doubts on 
this subject than upon any other part of the case, but have come to 
the conclusion that it is such a statute as should be judicially noticed. 

The rule followed in Kentucky has sound reason to support it—that 
in this country, where all laws, public as well as private, are published 
in the statute book, the distinction between public and private statutes 
should no longer be preserved. 2 Pirtle’s Digest, 19. The main rea- 
son of the English rule has certainly ceased. 3 Tomlin, 519. 

But is this statute private? A statute is public which concerns the 
whole people. 7 Mass. R.9; 10 Mass. R. 91 and 92. This act sur- 
renders to the Half Breeds the reversionary interest, and yields up 
the pre-emption right which the United States then had in this tract 
of land. So.that, although in regard to the Half Breeds, it is a pri- 
vate statute, yet, in regard to the rights of the Government, that is to 
say, the people, it is a public law. 

We shall next proceed to enquire into the correctness of the decis- 
ion of the Court below, rejecting the proof “ that the judgment, ex- 
ecution, sheriff’s sale, and sheriff’s deed, constituting the evidence in- 
troduced by the plaintiff, were all procured by fraud by the said plain- 
_ tiff and others, and that the whole title of the plaintiff was based 
upon fraud and fiction.” 

The general rule that fraud vitiates all judgments as well as con- 
tracts, is to be taken with some qualifications. If vitiated, that fact 
cannot be shown on all occasions and by all parties. Although a 
contrary opinion has been sometimes entertained, the more recent and 
sounder doctrine seems to be, that a party to a judgment cannot col- 
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laterally impeach it for fraud. 4 Scammon R. 371; 8 Ohio R. 108; 
22 Maine R. 130; 3 Johnson R. 168. Much less¥would a stranger be 
permitted to impeach it. 

As a general rule, a judgment at law is a conclusive act, so far as 
not to be disturbed or inquired into in another proceeding at law. Al- 
though obtained by fraud, it is valid, until by a direct proceeding in 
Chancery, instituted for that purpose, the remedial power of that 
Court is invoked, and the injustice which the rigid rules of the com- 
mon law would enforce, is prevented. 

But even a mere contract, however fraudulent, is not a nullity. It 
is valid to the parties to the fraud themselves, and as against all others, 
except those who have been directly injured thereby. If, therefore, 
a judgment were of no higher nature than a simple contract, Webster 
did not show himself in a condition to object to it for fraud. It was 
not sufficient that he had an adverse possession of the land in contro- 
versy. A defendant in ejectment has generally such a possession. 
Still where he shows no title, he will not be permitted to prove the for- 
gery of the deed on which the title of the plaintiff rests. dams’ 
Ejection, 29, note. 

What has now been said in relation to the defendant below not be- 
ing permitted to show fraud, applies with still greater force to the ob- 
jection, that he was not allowed to show irregularity in the proceed- 
ings, as that there was no service nor publication, nor demands proved 
before the auditor, &c. A writ of error would have been the appro- 
priate mode of proving defects of such a nature; and no one buta 
party thereby injured, could even there successfully seek a remedy. 

Similar in character are the objections that have been raised on the 
ground of the unconstitutionality of the acts of the legislature, through 
which the indebtedness accrued, and the judgments were obtained. 
16 Pickering R. 87. 

Judgments rendered under an unconstitutional law, are not nullities. 
A sheriff levying and selling under such a judgment, would not be a 
trespasser. 1 Chitty 210,and note. And this seems to be a test upon 
that subject. 3 Peters R. 193. 

The case becomes still stronger when lands have been sold under 
such a judgment, and transferred to the purchaser. If the defendant 
is willing to have his debt paid by the sale of his property under such 
a judgment, shall a stranger be allowed to interfere and disturb that 
arrangement? If this were permitted, the purchaser at a sheriffsale 
holds his property for twenty years, at the mercy of any intruder who 
shall discover that the law under which the judgment was obtained 
was unconstitutional. 10 Peters R. 471; 16 Pickering 87. 
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Such a rule would produce the greatest inconveniences, by render- 
ing titles insecure, as well as by discouraging persons from purchasing 
at such sales. 

The sacrifice at which the defendant’s property must be sold, could 
not be prevented by any waiver on his part, because the law would 
permit some troublesome neighbor to set aside the judgment, which 
it might be the wish as well as the interest of both parties interested 
to have remain firm and effectual forever. The law will not thus 
countenance impertinence and intermeddling. 

Nor is the reason of this rule modified in the least by the fact that 
the defendant below held the land in controversy by an adverse pos. 
session. Such a possession is within the reach of every intruder, and 
would, were a contrary rule to prevail, effectually protect his posses- 
sion, if he could avoid the force of a writ of forcible entry and de- 
tainer. 

What difference, in fact, can it make to the defendant below, whe- 
ther the action against him be brought by the plaintiff below, or by 
any other “ owners of the Half Breed tract?” The true rule in all 
these cases seems to be, that unless the defendant in ejectment has 
some defence that would be good against the former owner, he can- 
not object to a forged or fraudulent deed, nor to the fraud, irregu- 
larity, or unconstitutionality of; the proceedings by which the present 
owner has acquired title. 

As corollraies to the conclusions attained as above, it follows that 
the Court below did not err in admitting evidence of the judgment, 
execution, levy and return of the sheriff, nor in admitting the sheriff’s 
deed, nor in overruling the motion for a nonsuit, as set forth in the 
first, second, and seventh bills of exception. 

The next point to be considered is the proof of title derived from 
Na-ma-ta-pas, which was proffered by the defendant below, and re- 
jected by the Court. It is very questionable whether such proof 
should have been admitted, even if Va-ma-ta-pas had been fully 
proved to be one of the Sac and Fox Half Breeds. The title of the land 
was in the hands of a purchaser under a sale directed by a Court of 
general jurisdiction. 

If that judgment was irregular, fraudulent, or founded upon an un- 
constitutional law, could one of the parties to the judgment obtain 
a remedy in this collateral manner. 

But even if the law should permit such a course, we think there 
was no sufficient evidence that JVa-ma-ta-pas was one of the Sac and 

‘Fox Half Breeds.. The principal witness on this subject was one who 
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did not understand the Indian language. He stated that on one occa 
sion he was incompany of several whites and Indians, and that then 
this individual was said to be a half breed of the Sac and Fox tribes: 
at another time, the witness took the acknowledgment of the deed 
from JVa-ma-ta-pas, when he heard several persons, (a part of whom 
were under oath,) state that they believed him a Half Breed of the 
Sac tribe. His complexion indicated a Half Breed. Witness had 
also heard some persons, who had married Half Breeds, make simi- 
lar statements as to his pedigree. From the necessity of the case, 
the same strictness of proof is not required in relation to pedigree as 
for most other purposes: still the same general rules are observed. 

The best evidence which the nature of the case admits, is required 
where hearsay evidence in such cases is allowed. It is the statements 
of relatives by blood or marriage, who are generally best acquainted 
with the facts they state. 

No evidence of that kind was offered in the present case. But 
even if the peculiar habits and manners of the Indians be such as to 
require a further modification of the rule of evidence, at least gene 
ral reputation in the tribe might have been proved by persons who 
could understand the language. Bullard stated that several persons ° 
had informed him that such reputation existed. The original hear- 
say would have been infinitely better than this hearsay of a hearsay. 

The principles involved in the instructions asked and refused by 
the Court, have already been substantially discussed. 

If the conclusions above stated are correct, there was no error ir 


refusing the instructions, 
Judgment affirmed. 





REMARKABLE CASE OF ARREST FOR MURDER. 
[From rue Quincy (IuL.) Wuic,or Arrit 9, 1846.] 


Tue following narrative has been handed us for publication by a 
member of the Bar. There is no doubt of the truth of every fact 
stated; and the whole affair is of so extraordinary a character as to 
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entitle it to publication, and commend it to the attention of those at 
present engaged in discussing reforms in criminal jurisprudence, and 
the abolition of capital punishment. 


“In the year 184L, there resided, at different points in the State 
of Illinois, three brothers by the name of Trailor, Their Christian 
names were William, Henry, and Archibald. Archibald resided at 
Springfield, then as now the seat of Government of the State. He 
was a sober, retiring, and industrious man, of about thirty years of 
age; a carpenter by trade, and a bachelor, boarding with his partner 
in business—a Mr. Myers. Henry, a year or two older, was a man 
of like retiring and industrious habits; had a family, and resided with 
it on a farm, at Clary’s Grove, about twenty miles distant from Spring- 
field in a north-westerly direction. William, still older, and with simi- 
lar habits, resided on a farm in Warren county, distant from Spring- 
field something more than a hundred miles in the same north-westerly 
direction. He was a widower, with several children, In the neigh- 
borhood of William’s residence, there was, and had been for several 
years, a man by the name of Fisher, who was somewhat above the 
age of fifty; had no family, and no settled home, but who boarded 
and lodged a while here and a while there, with persons for whom he 
did little jobs of work. His habits were remarkably economical, so that 
an impression got about that he had accumulated a considerable amount 
of money. Inthe latter part of May, in the year mentioned, William 
formed the purpose of visiting his brothers at Clary’s Grove and Spring- 
field; and Fisher, at the time having his temporary residence at his 
house, resolved toaccompany him. They set out together in a buggy 
with a single horse. On Sunday evening they reached Henry’s resi- 
dence, and staid over night. On Monday morning, being the first 
Monday of June, they started on to Springfield, Henry accompany- 
ing them on horseback. They reached town about noon, met Archi- 
bald, went with him to his boarding house, and there took up their 
lodgings for the time they should remain. After dinner, the three 
Trailors and Fisher left the boarding house in ‘company, for the 
avowed purpose of spending the evening together in looking about 
the town. At supper, the Trailors had all returned, but Fisher was 
missing, and some inquiry was made about him. After supper, the 
Trailors went out professedly in search of him. One by one they 
returned, the last coming in after late tea time, and each stating that 
he had been unable to discover any thing of Fisher. The next day, 
both before and after breakfast, they went professedly in search again, 
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and returned at noon, still unsuccessful. Dinner again being had, 
William and Henry expressed a determination to give up the search, 
and start for their homes, This was remonstrated against by some of 
the boarders about the house, on the ground that Fisher was some- 
where in the vicinity, and would be left without any conveyance, as 
he and William had come in the same buggy. The remonstrance 
was disregarded, and they departed for their homes respectively. Up 
to this time, the knowledge of Fisher’s mysterious disappearance had 
spread very little beyond the few boarders at Myers’, and excited no 
considerable interest. After the lapse of three or four days, Henry 
returned to Springfield, for the ostensible purpose of making further 
search for Fisher. Procuring some of the boarders, he, together with 
them and Archibald, spent another day in ineffectual search, when it 
was again abandoned, and he returned home. No general interest was 
yetexcited. On the Friday week after Fisher’s disappearance, the 
Postmaster at Springfield received a letter from the Postmaster near- 
est William’s residence, in Warren county, stating that William had 
returned home without Fisher, and was saying, rather boastfully, 
that Fisher was dead, and had willed him his money, and that he had 
got about fifteen hundred dollars by it. The letter further stated that 
William’s story and conduct seemed strange, and desired the Post- 
master at Springfield to ascertain and write what was the trath in the 
matter. The Postmaster at Springfield made the letter public, and 
at once, excitement became universal and intense. Springfield, at 
at that time, had a population of about 3,500, with a city organiza- 
tion. The Attorney General of the State resided there. A purpose 
was forthwith formed to ferret out the mystery, in putting which into 
execu ion, the Mayor of the city and the Attorney General took the 
lead. ‘To make search for, and, if possible, tind the body of the man 
supposed to be murdered, was_resolved on as the first step. In pursu- 
ance of this, men were formed into large parties, and marched abreast, 
in all directions, so as to let no inch of ground in the vicinity remain 
unsearched. Examinations were made of cellars, wells, and pits of 
all descriptions, where it was thought possible the body might be con- 
cealed. All the fresh, or tolerably fresh graves at the graveyard, 
were pried into, and dead horses and dead dogs were disinterred, 
where, in some instances, they had been buried by their partial mas- 
ters. This search, as has appeared, commenced on Friday. It con- 
tinued until Saturday afternoon without success, when it was deter- 
mined to despatch officers to arrest William and Henry at their re.i- 
denccs respectively. The officers started on Sunday morning. Mean- 
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while, the search for the body was continued, and rumors got afloat of 
the Trailors having passed, at different times and places, several gold 
pieces, which were readily supposed to have belonged to Fisher. On 
Monday, the officers sent for Henry, having arrested him, arrived with 
him. The Mayor and Attorney General took charge of him, and set 
their wits to work to elicit a discovery from him. He denied, and 
denied, and persisted in denying. They still plied him in every con- 
ceivable way, till Wednesday, when, protesting his own innocence, 
he stated that his brothers, William and Archibald, had murdered 
Fisher; that they had killed him, without his (Henry’s) knowledge at 
the time, and made a temporary concealment of his body; that, im- 
mediately preceding his and William’s departure from Springfield for 
home, on Tuesday, the day after Fisher’s disappearance, William and 
Archibald communicated the fact to him, and engaged his assistance 
in making a permanent concealment of the body; that, at the time 
he and William left professedly for home, they did not take the road 
directly, but, meandering their way through the streets, entered the 
woods at the north west of the city, two or three hundred yards to 
the right of where the road they should have travelled, entered them; 
that, penetrating the woods some few hundred yards, they halted, and 
Archibald came a somewhat different route, on foot, and joined them; 
that William and Archibald then stationed him (Henry) on an old and 
disused road that ran near by, as a sentinel, to give warning of the 
approach of any intruder; that William and Archibald then removed 
the buggy to the edge ofa dense brush thicket, about forty yards dis- 
tant from his (Henry’s) position, where, leaving the buggy, they en- 
tered the thicket, and in a few minutes returned with the body, and 
placed it in the buggy; that from his station he could and did dis- 
tinctly see that the object placed in the buggy was a dead man, of 
the general appearance and size of Fisher; that William and Archi- 
bald then moved off with the buggy in the direction of Hickox’s mill 
pond, and after an absence of half an hour, returned, saying they 
had put him in a safe place; that Archibald then left for town, and 
he and William found their way to the road, and made for their homes. 
At this disclosure, all lingering credulity was broken down, and ex- 
citement rose to an almost inconceivable height. Up to this time, 
the well known character of Archibald had repelled and put down 
all suspicions as to him. ‘Till then, those who were ready to swear 
that a murder had been committed, were almost as confident that 
Archibald had had no part in it. But now, he was seized and thrown 
into jail; and indeed, his personal security rendcred it by no means 
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objectionable to him. And now came the search for the brush thicket, 
and the search of the mill pond. The thicket was found, and the 
buggy tracks at the point indicated. Ata point within the thicket, 
the signs of a struggle were discovered, and a trail from thence to the 
buggy track was traced. In attempting to follow the track of the 
buggy from the thicket, it was found to proceed in the direction of 
the mill pond, but could not be traced all the way. At the pond, 
however, it was found that a buggy had been backed down to, and 
partially into the water’s edge. Search was now to be made in the 
pond; and it was made in every imaginable way. Hundreds and 
hundreds were engaged in raking, fishing, and draining! After much 
fruitless effort in this way, on Thursday morning the mill dam was 
cut down, and the water of the pond partially drawn off, and the 
same processes of search again gone through with. About noon of 
this day, the officer sent for William, returned, having him in custody; 
and a man calling himself Dr. Gilmore, came in company with them. 
It seems that the officer arrested William at his own house, early in 
the day on Tuesday, and started to Springfield with him; that after 
dark awhile, they reached Lewiston, in Fulton county, where they 
stopped for the night; that late in the night this Dr. Gilmore arrived, 
stating that Fisher was alive at his house, and that he had followed on 
to give the information, so that William might be released without 
further trouble; that the officer, distrusting Dr. Gilmore, refused to 
release William, but brought him on to Springfield, and the Dr. ac- 
companied them. On reaching Springfield, the Dr. re-asserted that 
Fisher was alive, and at his house. At this, the multitude for a time 
were utterly confounded. Gilmore’s story was communicated to Henry 
Trailor, who without faltering, reaffirmed his own story about Fisher’s 
murder. Henry’s adherence to his own story was communicated to 
the crowd, and at once the idea started, and became nearly, if not 
quite universal, that Gilmore was a confederate of the Trailors, and 
had invented the tale he was telling, to secure their release and escape. 
Excitement was 2gain at its zenith. About three o’clock the same 
evening, Myers, Archibald’s partner, started with a two horse car- 
riage, for the purpose of ascertaining whether Fisher was alive, as 
stated by Gilmore, and if so, of bringing him back to Springfield with 
him. On Friday a legal examination was gone into before two Jus- 
tices, on the charge of murder against William and Archibald. Henry 
was introduced as a witness by the prosecution, and on oath reaf- 
firmed his statements, as heretofore detailed, and at the end of which 
he bore a thorough and rigid cross-examination without faltering or 
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exposure. The prosecution also proved by a respectable lady, that 
on the Monday evening of Fisher’s disappearance, she saw Archibald, 
whom she well knew, and another man whom she did not know, but 
whom she believed at the time of testifying to be William, (then pres- 
ent,) and still another, answering the description of Fisher, all enter 
the timber at the north west of town, (the point indicated by Henry,) 
and after one or two hours, saw William and Archibald return with- 
out Fisher. Several other witnesses testified, that on Tuesday, at the 
time William and Henry professedly gave up the search for Fisher’s 
body, and started for home, they did not take the road directly, but 
did go into the woods, as stated by Henry. By others, also, it was 
proved, that since Fisher’s disappearance, William and Archibald had 
passed rather an unusual number of gold pieces, The statements 
heretofore made about the thicket, the signs of a struggle, the buggy 
tracks, &c., were fully proven by numerous witnesses, At this the 
prosecution rested. Dr. Gilmore was then introduced by the defen- 
dants. He stated that he resided in Warren county, about seven 
miles distant from William’s residence; that on the morning of Wil- 
liam’s arrest, he was out from home, and heard of the arrest, and of its 
being on a charge of the murder of Fisher; that on returning to his 
own house, he found Fisher there; that Fisher was in very feeble 
health, and could give no rational account as to where he had been 
during his absence; that he (Gilmore) then started in pursuit of the 
officer, as before stated; and that he should have taken Fisher with 
him, only that the state of his health did not permit. Gilmore also 
stated that he had known Fisher for several years, and that he had 
understood he was subject to temporary derangement of mind, owing 
to an injury about his head received in early life. There was about 
Dr. Gilmore so much of the air and manner of truth, that his state- 
ment prevailed in the minds of the audience and of the Court, and the 
Trailors were discharged, although they attempted no explanation of 
the circumstances proven by the other witnesses, On the next Mor- 
day, Myers arrived in Springfield, bringing with him the now famed 
Fisher, in full life and proper person. Thus ended this strange affair; 
and while it is readily conceived that a writer of novels could bringa 
story to a more perfect climax, it may well be doubted whether a 
stranger affair ever really occurred. Much of the matter remains in 
mystery to this day. The going into the woods with Fisher, and re- 
turning without him, by the Trailors; their going into the woods at 
the same place the next day, after they professed to have given up 
the search; the signs of a struggle in the thicket, the buggy tracks at 
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the edge of it, and the location of the thicket, and the signs about it, 
corresponding precisely with Henry’s story, are circumstances that 
have never been explained. 

“ William and Archibald have both died since—William in less 
than a year, and Archibald in about two years after the supposed 
murder. Henry is still living, but never speaks of the subject. 

“Jt is not the object of the writer of this to enter into the many 
curious speculations that might be indulged upon the facts of this 
narrative; yet he can scarcely forbear a remark upon what would, 
almost certainly have been the fate of William and Archibald, had 
Fisher not been found alive. It seems he nad wandered away in 
mental derangement, and, had he died in this condition, and his body 
been found in the vicinity, it is difficult to conceive what could have 
saved the Trailors from the consequence of having murdered him. 
Or, if he had died, and his body never found, the case against them 
would have been quite as bad; for, although it is a principle of law 
that a conviction for murder shall not be had, unless the body of the 
deceased shall be discovered, it is to be remembered that Henry tes- 
tified that he saw Fisher’s dead body.” 





SELECTIONS FROM 1 GILMAN’S (ILL.) REPORTS. 


Administrator. On an application of an administrator to sell the real 
estate of his intestate, the defendants offered to prove that the adminis- 
trator had received mesne profits from the occupation of such estate 
more than sufficient to pay the debts due from the estate; but the Court 
refused to hear the testimony. Held, that the Court erred in such 
refusal. Dorman vy. Lane, 143. 


Affidavit. An insufficient affidavit may be amended on motion, if 
the application is seasonably made. Frink v. Flanagan, 35. 

A motion to dismiss a suit for want of a sufficient affidavit, comes 
too late after the party has appeared and pleaded, such appearance 
and pleading operating as a waiver of the irregularity in issuing the 
writ without a sufficient affidavit. Jb. 


Attachment. The proceeding by attachment is a proceeding in rem, 
and by constructive notice. Without a levy of the attachment, or 
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the service of a garnishee, the Court has no jurisdiction to proceed, 
by publication of notice, to fender any judgment. In case the pro- 
perty attached shall be claimed, by one, not a party to the record, 
under the provisions of the statute, and on trial of the issue, a verdict 
be found for such claimant, and there should be no garnishee, who 
should be found to be indebted, the jurisdiction of the Court would 
then fail. So also, if there should be no attachment of property, but 
merely aservice on a supposed garnishee, not indebted, the same re- 
sult would follow. Martin v. Dryden, 188. 

When a judgment by default is rendered in a suit by attachment, 
without personal service of process on the defendant, the judgment 
is in rem, and the estate attached is alone liable for its payment. In 
such case, a special execution issues for the sale of the specific pro- 
perty. But where the defendant is served with process, or appears 
to the action, the judgment is in personam, and the plaintiff is entitled 
to a general execution thereon. Conn v. Caldwell, 531. 


Bill of Exchange. In the case of inland bills of exchange, the no- 
tarial protest is not evidence of a demand of payment on the drawee, 
nor of notice of nonpayment to the drawer. Kaskaskia Bridge Com- 
pany v. Shannon, 15. 


Case. An action on the case will not lie against a county in favor 
of a person injured by reason of a defective bridge. The duty of 
keeping the public roads and bridges in repair, is performed through 
the instrumentality of agents appointed by the county. Ifa private 
individual is injured by a failure of the agent to perform the duty re- 
quired by law, an action will lie against the agent. Hedges v. Madi- 
SON €0., 967. 


Chancery. Where a question is purely cognizable in a Court of 
Law, but depending upon a discovery, the latter will give a Court of 
Equity jurisdiction, and, upon obtaining the discovery, Equity, having 
acquired jurisdiction, will retain the cause and proceed, and give full 
relief, without driving the party to a Court of Law. But if the dis- 
covery is not obtained, the jurisdiction fails, and it cannot proceed, 
but must dismiss the parties to seek a remedy in a Court of Law. Mar- 


tin v. Dryden, 187. 


If the complainant in a bill waive the oath of the defendant, and 
the defendant files his answer under oath, the Court will give no fur- 
ther effect to such answer, than if it had not been sworn to. Moore v. 


Hunter, 317. 
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It is a settled principle in Equity, that a party, to avail himself of 
the benefit of the statute of frauds, must specially insist on it: if he fail 
to do so, he will be considered as having waived the advantage to be 
derived from its provisions. Tarleton v. Vietes, 470. 

A specific performance will not be decreed, unless the agreement has 
been entered into with perfect fairness, and without misapprehen- 
sion, misrepresentation, or oppression. A meritorious case must be 
presented before the Court will act affirmatively to enforce specifically 
the agreement. Broadwell v. Broadwell, 599. 

The principle of Equity is, that trustees and others, sustaining a 
fiduciary and confidential relation, cannot deal on their own account 
with the thing, or the persons falling within that trust, or relationship. 
This rule is not universal, but general, and has been applied to those 
who are strictly trustees, to assignees, commissioners, and solicitors of 
bankrupts, executors, administrators, guardians, agents, and officers of 
the Court, and all others, in whom there is a trust and confidence 
reposed, which would bring in conflict the interest of the trustee and 
the cestui que trust. Thorp v. McCullum, 614. 


Contract. Although one party to a contract may not alone rescind it, 
he may, nevertheless, by neglecting or refusing to perform it on his part, 
place it in the power of the other party, where he is not also derelict, 
to avoid it or not, at his pleasure. The breach of one party may, in 
such case, be treated by the other as an abandonment of the con- 
tract, authorizing him, if he choose to do so, to disaffirm it: thus the 
assent of both parties to the rescision of the contract is sufficiently 
manifested, that of the one by his neglect or refusal to perform his 
part of the contract, and of the other by his suing for the value of 
any act done, or payment made by him under the contract, as if it 
had never existed. Bannister v. Reed, 92. 


Costs. In contemplation of law, the parties respectively advance 
such costs as they make during the progress of the cause. If they 
compromise the case, and make no agreement as to costs, the suit 
should simply be discontinued on the record, without the rendition of 
any judgment for costs. The effect of such an entry is, that each 
party bears his own costs. Morgan v. Griffin, 565. 


Creditors. The word “ creditors,” in the statute of frauds, is not to be 
taken in its strict technical sense, but applies to all persons who may 
have demands, accounts, interests, or causes of action, for which they 
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might recover any debt, damages, penalty, or forfeiture, in actions ex 
delicto, or ex contractu. Walradt v. Brown, 397. 


Dower. The dower of the wife is not defeated by sale on judg- 
ment and execution against the husband, or otherwise, than by her 
own assent, or misconduct, Sisk v. Smith, 503. 

Dower, in this State, is a common law, not a statutory right, though 
recognized and extended by statute beyond the limits of the common 
law, and this right is not affected by the insolvency of the husband’s 
estate. Jb. 

Evidence. In the case of inland bills of exchange, the notarial pro- 
test is not evidence of a demand of payment on the drawee, nor of 
notice of nonpayment to the drawer. Kaskaskia Bridge Company v. 


Shannon, 15. 

The answer of a garnishee is not to have the same effect as the 
answer of a defendant to a bill of Chancery, requiring the testimony 
of two witnesses, or what may be equivalent, to overthrow it; but it 
will be regarded as a prima facie defence, liable to be rebutted by 
preponderating testimony. Kergin v. Dawson, 86. 

The general rule of the common law is, that parol evidence is ad- 
missible to prove the sale, delivery, and ownership of personalty. 
Exceptions to it, introduced by statute, such as the registering of 
ships, recording bills of sale under the statute of frauds, and the like, 
grow out of the policy of the law, in relation to particular kinds of 
personalty, &c. Williams v. Jarrot, 120. 

A deed, acknowledged before and certified by a Commissioner of 
Deeds, residing out of the State, is sufficient, without proof of its exe- 
cution, or legal evidence of the official character of such commissioner. 


Vance v. Schuyler, 160. 


Whenever there is a subscribing witness to the execution of a deed, 
it is not necessary to produce the witness on the trial, unless he is 
within the reach of the proeessof the Court. If he is not within the 
State at the time of the trial, proof aliunde of the hand writing of the 
subscribing witness and the grantor, is admisible. Wiley v. Bean, 302. 

If, in an action of slander for charging the plaintiff with having 
committed perjury, the defendant pleads justification, he is held to 
the same strictness of proof as would be required in a prosecution for 
perjury. Crandall v. Dawson, 556. 

Fraud. Fraud does not descend to one’s heirs, unless connected 
with some property which descended to them, the title of which is 
tainted with the fraud. Draper v. McFarland, 310. 
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Guardian and Ward. It is a general rule of the common law, that 
the expenses of an infant or ward, shall be kept within the income, or 
produce of his estate, although the Court of Chancery, or other pro- 
per Court, has. frequently, in cases of strong necessity, upon proper 
application, ordered a portion of the principal to be appropriated 
in that way. But in doing this, they have always proceeded with 
great caution, and have only done it in urgent cases. Davis v. Hark- 
ness, 173. 


Jurors and Jury. One of the jurors who tried a cause was secu- 
rity for costs therein, and objection was raised on that account, on a 
motion for a new trial: Held, that the law would presume that 
the party had knowledge of the pleadings, and files in the cause, and 
that he could not allege surprise as a ground for a new trial; but the 
fact would have been good cause of challenge, and neglecting to 
avail himself of it, he must be presumed as having waived the objec- 


tion. Bradshaw v. Hubbard, 390. 


Lien. A steamboat, among other property, was levied on by vir- 
tue of a writ of attachment, but by agreement between the plaintiff 
in the writ and the master of the boat, the boat was to proceed on its 
voyage, and on its return to be delivered to the sheriff, subject to the 
writ: Held, that the lien was not thereby extinguished, but subsisted 
as between the parties to the suit. Conn v. Caldwell, 531. 


New Trial. When a juror had formed and expressed a decided 
opinion on the merits of the case, adverse to the defendant, and the 
fact was not known to the party or his counsel, after the exercise of 
proper diligence, by asking the juror before he was sworn, whether 
he had formed and expressed an opinion, it was Ae/d, that the defen- 
dant was entitled to a new trial. Vennum v. Harwood, 659. 


Officer. Itis a general principle of the law, that the ministerial 


acts of an officer de facto are valid and effectual, when they concern 


the public and the rights of third persons, although it may appear that 
he has no legal or constitutional right to the office. The interests of 


the community imperatively require the adoption of such a rule. 


Pritchet v. The People, 525. 


Owner. The term “owner,” or “ ownership,” as applied to land, 
means a fee simple estate. Ills. M. F. Ins. Co. v. Marseilles Manufac- 
Co., 237. 
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Penalty. Where the performance of a thing is secured by a pe- 
nalty, the doing of the thing, and notthe payment of the penalty, is 
considered the substance of the transaction. The parties may, how- 
ever, stipulate, that the obligor shall have the option, either to do the 
thing, or pay the penalty; but such a construction will not be given 
to the instrument, unless it is clear from the face of it, that such was 
the intention of the parties. Broadwell v. Broadwell, 600. 


Pleading. It isa general rule in pleading, that a party confesses 
all such traversable allegations on the opposite side as he does not 
controvert. ‘The omission by him to traverse material facts alleged 
by his adversary, is considered as an admission of them. What he 
thus concedes on the record, he is not permitted afterwards to contra- 
dict. Dana v. Bryant, 104. 

To this general rule, however, there are exceptions. One of them 
is in the case of dilatory pleas. Such pleas do not go to the merits 
of the action, but merely oppose some matter of form, to the further 
progress of the case. Another exception is in the case of a new 
assignment. ‘The office of a new assignment is to obviate a difficulty 
occasioned by the generality of the declaration, and the defendant is 
required to plead to it anew, leaving out of question the original plea 
tendered to the declaration. Jb. 


Recognizance. In the absence of any order of Court discharging a 
recognizance, it is sufficient to authorize an entry or judgment of for- 
feiture, that the record should show that the principal in the recog- 
nizance was called, and made default. Alley v. The People, 109. 


Roads. Ifa road is used and travelled by the public as a highway, 
and is recognized and kept in repair as such, by the county commis- 
sioners and supervisor, whose duty it is by law to open and repair 
public roads, proof of these facts furnishes a legal presumption, liable to 
be rebutted, that such road is a public highway. Eyman v. The 
People, 4. 

Tenant in common. At law, one tenantin common can compel the 
other tenants to join in the expense of reparations to a house or mill, 
where the repairs are necessary to the preservation and enjoyment of 
the estate. To sustain his action he must show a request to unite in 
the reparations, and a refusal, as well as an actual expenditure in 
making them. In such case, the expenditure is for the benefit of all 
the tenants, and contribution is enforced on the principle, that parties 
standing in equal rights, are bound to bear an equality of burdens. 
Louvalle y. Menard, 39. 
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Trustee. If a trustee purchase the property entrusted to him, the 
sale may be set aside, bya bill in equity for relief, by those interested 
in the property, and the Court will order a re-sale; and if, upon such 


re-sale, no advance is made upon the sum paid by the trustee, the 
Court will hold him to the purchase. Thorp v. McCullum, 614. 


Watercourse. In an action of the case for diverting a watercourse, 
evidence tending to show that the stream which had been diverted, 
might be made valuable as a power, and that, by its diversion, the 
plaintiff was damaged, is properly admissible. A special damage 
need not be proved in order to entitle him to a recovery. Plumleigh 
v. Dawson, 544. 

The water power to which a riparian proprietor is entitled, consists 
in the fall of the stream, when in its natural state, as it passes through 
his land, or along the boundary of it, and the water must pass from 
his land in its accustomed channel. Jb. 

Property in water is indivisible, and all riparian proprietors are 
entitled to an equality of rights therein. ‘They must use it as an en- 
tire stream, in its natural channel, and there can be no severance in 
parts for hydraulic purposes, without consent. J. 


Witness. Asa general rule, it is true, that leading questions can- 
not be put on the examination in chief, but it has its exceptions. Some 
of these exceptions are leading questions of introductory matter, lead- 
ing and directing the mind and attention of the witness to the main 
question; to a witness hostile to the party calling him, and evidently 
adverse to him, or evasive, and such like. But they are only permitted 
under the exercise of a careful supervision, and sound discretion of the 
Court, where it appears essential to promote justice. Williams v. Jar- 
rot, 120. 

The law is well settled, that the nominal plaintiff in an action er 
contractu, where the action is brought for the use of another, is not 
a competent witness for the defendant, though he be free from interest 
in the result of the suit; and the party to the record will not be per- 
mitted to testify, although he may be willing to do so, without the 
consent of the real party in interest. Gillet v. Sweat, 475. 
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In the District Court U. S. for the District of Maine. 
Bonney v. Toe Hunrress. 
[From tHe American Jurist. ] 


The owners of a steamboat employed in carrying passengers and merchandize be- 
tween port and port, are responsible to shippers of goods as common carriers. 


Common carriers must at their peril deliver goods which they carry, to the right per- 
sons; and if they make a wrong delivery, they will be responsible for any loss 
which may be thereby occasioned. 


It is the duty of the owners of goods to have them properly marked, and to present 
them to the carrier or his servants, to have them entered in their books; and if he 
neglects to do it, and there is a misdelivery and loss in consequence, without any 
fault of the carrier, he must bear the loss. 


But the carrier is not discharged from all responsibility as to the delivery by such 
neglect; but if there is a wrong delivery, or a loss through any want of reasonable 
caution on the part of the carrier or his servants, he will be responsible. 


Tuts was a libel in personam against the owners of the steamboat 
Huntress, for the loss of a box of goods shipped by the libellant at 
Boston, to be delivered to him at Portland. The Huntress was regu- 
larly employed in running between Boston and Portland, for the 
transportation of passengers and goods, ‘The libellant shipped on 
board of her at Boston, on the 30th June, three boxes to be car- 
ried to Portland, and at the same time he took passage in the 
boat himself. The boxes all arrived safe, and were landed and put 
into the storehouse on the wharf. Bonney, the libellant, paid the 
freight, had them put into the handcart, and ordered them to be car- 
ried to the Elm tavern. He then went to the tavern, leaving the 
porter to follow him with the boxes, After he had left the wharf, 
one of the boxes was claimed by a female passenger as part of her 
baggage. The mate, with one Adams, a passenger, who appeared to 
be traveling in company with the woman who claimed the box, came 
on shore, and Adams pointed out the box, and they took it from the 
porter and carried it back on board the boat. On the box being 
shown to the woman, she pronounced it to be hers, and said that it 
contained wearing apparel. It was delivered to her without any ex- 
amination of the contents, and she being bound to Hallowell, it was 
carried on board the Thorn, another boat, which took the passengers 
of the Huntress, who were bound to the Kennebec, and with her car- 
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ried to Hallowell. This box, it is alleged, contained thirty bonnets, 
one hat, and ten pieces Florence platt. The mate, then thinking that 
there either was some mistake or fraud, took the other two boxes, and 
carried them back to the boat. Bonney, having been informed by 
the porter that there was some mistake about his goods, returned to 
the boat to enquire into the difficulty. After some conversation with 
the clerk, the two boxes which remained were restored to him, and 
the clerk wrote to the agent at Hallowell to look after the other box, 
and Bonney went there in pursuit of it. When he arrived at Hal- 
lowell, the agent sent for the woman who had taken the box, and she 
said it was taken by mistake. She went away, and, on being sent for 
again, was not to be found, but had left the place, and carried one of 
the bonnets with her. On enquiry it was ascertained that she had sold 
the ten pieces of Florence platt,the hat, and three bonnets. The 
price for which one of the bonnets was sold, $6,25, was brought to 
the agent. Twenty-five bonnets remained in the box, most of them 
in a damaged state. The agent offered to return them to Bonney, 
but he refused to receive them, unless he was paid for the damage and 
for the articles missing. 

The clerk of the boat, who was examined as a witness, stated that 
it was his custom to stand on the wharf to receive the freight which 
was offered, and that he entered it all in a book kept for that purpose, 
except small packages, which were carried in the office; that he had 
no account of the boxes of Bonney in his book, and had no knowledge 
of their being in the boat. until after she arrived at Portland. A 
notice was posted upin the boat, that no freight would be reccived 
within an hour of the time that the boat is advertised to leave the 
wharf, and requiring all freight to be intelligibly marked, or it would 
not be re€eived; but the actual knowledge of this notice was not 
brought home to the libellant. An advertisement was also published 
in the Portland papers, but it contained no direction as to receiving 
or marking goods for freight. ‘The clerk stated that the two boxes 
detained had no marks upon them by which they could be known, 
but that Bonney pointed out to him his name written with a pencil 
upon them, but that the lines were so faint and indistinct as to be 
nearly illegible, and that if he had seen them in the storehouse in 
Boston, he should have left them as unmarked goods. The mate, who 
delivered the other box to the female passenger, stated that it had 
no mark upon it, and stated the circumstances of the delivery of it to 
the woman ‘somewhat differently from the libellant’s witness. These 
differences are noticed in the opinion of the Court. 
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The case was argued by Fox for the libellant, and W. P. FrssenpEn 
for the respondents: and the following opinion was pronounced by 
Ware, District Judge. 


Upon the facts proved in this case, the libellant claims to recover 
of the owners of the boat the value of the merchandize he has lost, 
as he alleges, through the carelessness and misconduct of their agents. 
There can be no doubt that the owners of the boat are subject to all 
the liabilities of common carriers, It is proved that she was regularly 
employed in running between Portland and Boston for the conveyance 
of passengers and merchandize. A common carrier is one who makes 
it a business to transport goods either by land or water for hire, and 
holds himself ready to carry them for all persons who apply and pay 
the hire. 2 Kent’s Comm. 598; 1 Pick. R. 50, Dwight v. Brewster. Un- 
dertaking as he does, to carry goods for all persons, he is considered 
as engaged in a public employment, and as engaging beforehand to 
carry goods for a reasonable remuneration for any person who may 
apply to him and pay the hire, and he will be liable to an action for 
refusing, unless he has a reasonable cause for his refusal. Story on 
Bailments, § 502. The law, for strong reasons of public policy, holds 
him to a very rigorous responsibility. He is answerable not only for 
his own acts, but for those of his agents and servants. Among the 
obligations which common carriers take upon themselves, as resulting 
from the nature of their employment, is that of delivering the goods, 
when they are transported to the place of destination, to the proper 
person. If they are delivered to a wrong person, and any loss or 
damage ensues in consequence, they are responsible to the owner. 
Golden v. Manning, 3 Wilson, 429; Garnet, v. Willan, 5 Barnwell and 
Alderson, 52. And when the goods are lost or damaged, the onus 
probandi is upon the carrier to prove that the loss was occasioned by 
some cause for which the law will excuse him. Story on Bailments, 
§ 529. It isin evidence that the box in question belonged to the 
libellant, that part of its contents has been lost, and that the greater 
part of what remained has been materially damaged, and the burthen 
of showing that the loss and damage occurred under such circum- 
stances, as will exempt the owners from their responsibility, is thrown 
upon them. 

The counse} for the respondent contends, in the first place, that the 
box had been delivered to Bonney, and that they were therefore dis- 
charged from all their liabilities. The facts, as they are stated by the 
libellant’s witnesses, Watts, the keeper of the storehouse, and Potters 
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the porter, are, that the three boxes were landed and put into the re- 
spondents’ storehouse, that Bonney employed a porter to carry them 
to the tavern, and had them put in his cart; that after he had left the 
wharf, a claim being made by another passenger, of one of the boxes, 
the mate came on shore with Adams, and they took the box, carried 
it on board the boat, and delivered it to the woman who claimed 
it. Now, if it should be admitted that here was such a delivery as 
would discharge the owners from all further responsibility, had nothing 
more been done, although the box had not been actually removed 
from their storehouse, it is quite as clear from this evidence, that the 
delivery was revoked, not merely as to the box in question, but as to 
all of them. It is quite impossible to put any other construction upon 
the act of the mate, in taking all the boxes and replacing them on 
board the boat, after Bonney had left the wharf, than that it was a 
revocation of the delivery. The goods were again in possession of 
the respondents by the act of their servants, and all their responsi- 
bilities as common carriers re-attached. It was contended at the ar- 
gument, that the goods having been once delivered, the retaking of 
them was the private and unauthorized act of the mate, for which the 
owners are not accountable; and if there is any responsibility, it is 
only the private and personal responsibility of the mate, or of the 
mate and Adams. But the mate did not interfere in the business as a 
stranger: he interposed in his quality and with the authority of mate, 
and as a servant of the owners, having a right to retain the goods. It 
is the appropriate duty of the mate to superintend the loading and 
unloading of the goods taken on freight. It is true, that if a dispute 
arises between different persons claiming the same goods, the proper 
person to decide this dispute is the clerk, because he takes the account 
of the goods. But if the mate volunteers to decide the dispute, and 
delivers them to a wrong person, the most that can be said is, that he 
is acting beyond the line of his proper duty, and may be answerable 
to his employers; but they are responsible to the owner, for they are 
as much responsible for the acts of their servants as for their own. 
The mate, in his deposition, gives a different account of the affair. 
He says that Adams informed him that a man had taken a wrong box 
on shore, and then went ashore and took and carried it on board the 
Thorn. Afterwards he adds, that upon reflection he is satisfied that 
Adams went ashore and took the box on board the Thorn before 
speaking to him; that he went on board the Thorn, examined the 
box, and found no mark upon it; that he asked the woman if it was 
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hers; to which she replied that it was, and had wearing apparel in it. 
Without opening the box, to verify her statement, he allowed her 
upon her word alone to retain the box, and she carried it with her to 
Hallowell. Now, in the first place, the testimony of the mate is ob- 
jected to as that of an interested witness. He, with Adams, having 
taken the box from the porter, and delivered it to a wrong person, 
without consulting and taking the direction of the clerk, it is argued, 
answerable over to his employers for any damage which may be recov- 
ered against them, and has therefore a direct interest to prevent a 
recovery. And, if it be conceded that he exculpates himself by his 
own statement, that is overcome by the plain, direct, and positive tes- 
timony of two disinterested witnesses, by whom he is flatly contra- 
dicted. My opinion, upon the facts which have been proved, is that 
if there had been a delivery, it was revoked by the same authority by 
which it was made, and that the respondents are not for that cause 
exonerated from their responsibilities as common carriers. 

In the second place, it was contended at the argument, that the 
owners of the boat are not responsible, because no contract of af- 
freightment for the carriage of the goods intervened between the 
parties, but that they were surreptitiously put on board by the libellant 
or by his procurement, without the knowledge of the clerk of the boat, 
and without being properly marked so that it could be known to 
whom they belonged. , 

No evidence was offered to show by whom or by what means the 
goods were brought on board. They were not brought to the notice 
of the clerk, and were not entered on the freight list. The contract 
of affreightment, or that for the transportation of goods by a common 
carrier, like all other contracts, requires for its completion the con- 
sent of the parties, either express or implied. If goods, says Pothier, 
are put on board a vessel without the knowledge of the master, there 
is no contract, and consequently no obligation on one part or the 
other; and therefore the master who finds the merchandize in his 
vessel, may put it ashore, and charge the expense of unlading to the 
owner. The French legislation has provided for this case by a spe- 
cial article. The master may discharge the goods found on board 
his vessel without being made known to him, or he may carry them 
and charge the highest freight paid for merchandize of the same 
quality. Ordonnance de la Marine, liv. 3, tit. 3, Art. '7. Valin and 
Pothier teach us, that if he does not discover them until after he sails, 
provided the vessel is overloaded, he may discharge them at an inter- 
mediate port, before the end of the voyage, leaving them in the hands 
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of some solvent merchant, and giving the owner notice; but if the 
vessel is not overcharged, he ought to carry them to the port of des- 
tination. 1 Valin, 647; Pothier Trait de contrat de charter Partie, No. 
10-12. This obligation does not arise from the contract of the par- 
ties, because no contract has intervened, but results from the princi- 
ples of natural law, the great law of social charity, which commands 
us on all occasions to promote the well being of others, when it can 
be done without a sacrifice for ourselves, and not to do an act, though 
permitted by the positive law, which will be materially injurious to 
another, without any corresponding benefit to ourselves. The code 
of commerce adopts the morality of Pothier, and confines the right of 
the master to discharge the goods at the port where they are laden. 
No. 292; Boula-Paty Droit Maritime, vol. 2, p. 373, tit. 2, § 5. 

If these principles ought to govern in the case of a common freight- 
ing vessel, and they are recommended as well: by public convenience 
as by their pure and honorable morality, they apply with much 
greater force to cases like the present. This boat was in the strictest 
sense of the word a common carrier, making her trips daily between 
Portland and Boston. Her goods and freight were owned by a great 
variety of persons, were brought in small quantities, loaded in a hurry, 
ordinarily without the formality of a bill of lading, and often, as in 
this case, accompanied by their owners. The owners of the boat, 
by the nature of their employment, engaged and were bound to take 
the goods of all persons who offered them, without any special con- 
tract for that purpose. Holding themselves out generally as ready 
to carry freight or passengers, the public have a right to take them at 
their offer, and they are not at liberty to refuse without good cause; 
and those who wish for a passage, or have goods to be transported, 
need not take the trouble to make a contract beforehand. They 
understand that the master is bound to allow them a passage, and to 
carry their merchandize, unless he has some valid excuse; and they 
go down to the boat prepared to go on board and take their goods 
with them. Now it appears to me, that if the goods are put on board 
in the ordinary manner, a contract results from the fact itself. In 
the present case, the owners of the boat held themselves out as ready 
to carry freight for all persons generally; and if the libellant had his 
goods carried to the wharf, and they were taken on board in the 
usual course of the business, as other goods were, he accepted their 
offer, and it appears to me that the contract was complete; but if it 
was not, it was ratified and made perfect by the payment and accep- 
tance of the freight. 
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It is true, that if goods are furtively put on board by the owner, 
and there is an apparent desire to conceal them, a presumption would 
naturally arise, that the owner intended to defraud the carrier of his 
compensation for his services. Such conduct might rebut the pre- 
sumption of an implied contract, and a question might be made whe- 
ther the acceptance of the freight was a waiver of the wrong, so as to 
subject the carrier to all the responsibilities which would result from 
a contract. But that question does not arise in this case, because there 
is no evidence tending to create any suspicion of that kind against the 
libellant. Regularly, without doubt, the clerk of the boat ought to 
be notified, and for his own security the shipper ought to see that his 
goods are entered on the freight list. But in the hurry and confusion 
in which the business is often done, it would be a harsh presumption 
to assume that fraud was intended from this neglect alone, It is cer- 
tain, also, that the goods ought to be plainly and legibly marked, so 
that the owner or consignee may be easily known: and if, in conse- 
quence of omitting to do it, without any fault on the part of the car- 
rier, the owner sustains a loss, or any inconvenience, he must impute 
this to his own fault. It is certain that the box had not such plain, 
intelligible marks upon it, as would readily point out the owner. He 
probably thought, as he was in company with his goods, that this was 
of less importance, But it was a fault on his part, and the natural and 
necessary consequence of that fault he must bear. But his fault will 
not excuse the fault of the carriers or their servants. They are not 
liberated from all care and responsibility, because the shipper has not 
placed proper marks on his goods. Bonney took and paid the freight of 
the three boxes. They were landed, and he had them delivered to a 
porter, and ordered them to be carried to his lodgings. Here was 
abundant proof that he claimed them. But now, after Bonney had 
left the wharf,in the confidence that his goods would follow him, 
comes forward another claimant. She gave no better proof of title 
than Bonney. If the box was not marked for him, neither was it 
for her. Yet, without any examination, without even taking the 
trouble to open the box, and see whether it contained, as the wo- 
man alleged, her wearing apparel, and in the absence of Bonney, who 
had paid the freight to the mate himself, it was delivered over to her. 
No one can hesitate to say, upon the simple statement of the facts, 
that there was, in this, undue precipitancy and a want of due caution 
on the part of the mate. Nor will any man of ordinary prudence and 
caution, pretend that this is the way in which opposing claims to pro- 
perty ought to be settled. ‘The woman passenger had declared what 
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the box contained if it belonged to her: If Bonney had been sent 
for, and the question had been asked him, the adverse claims would 
have been satisfactorily settled on the spot. The delivery to one of 
the claimants, in the absence of the other, without any further enquiry, 
was a gross fault on the part of the mate; and as the owners of the 
boat are responsible for the acts of their servants, it is imputable to 
them. My opinion, therefore, is, that the owners are liable. And, 
as the respondents refused to make the libellant any compensation for 
the loss and damage of his goods, he was justified in leaving them 
* upon their hands, and looking to them for their value. 
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New Judiciary System of New York. We take the following state- 
ment of the leading features of this system, as agreed upon by the 
Convention, from the Albany Evening Journal: 


1. A Court for the trial of impeachments is established, to be com- 
posed of the President of the Senate, the Senators, or the major part of 
them, and the Judges of the Court of Appeals, or the major part of 
them. 

2. Abolishes the present Court for the Correction of Errors, and in 
lieu thereof establishes a Court of Appeals, composed of eight Judges, 
four of whom are to be elected by the electors of the State for eight 
years, and four selected from the class of Justices of the Supreme 
Court having the shortest time to serve. The Legislature is*to pro- 
vide for classifying those elected, so that one shall be elected every 
second year. 

3. Organizes a Supreme Court, having general jurisdiction in Law 
and Equity, subject to alteration and regulation by the Legislature. 
Law and Equity powers are vested in this Court. 

4. Divides the State into eight Judicial Districts, of which the city 
of New York is one. The Districts to be compact and equal in popu- 
lation as nearly as may be. There are to be four Justices of the Su- 
preme Court in each District, and as many more in the District com- 
posed of the city of New York as may from time to time be authorized 
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by law, but not to exceed the number of Justices in the other Districts 
in proportion to its population. Upon the first election, the Justices are 
to be classified, so that one in each District shall go out of office at 
the end of every two years. After the expiration of these terms, un- 
der such classification, the term of these offices is to be eight years. 

5. Provides that any three or more of the Justices of the Supreme 
Court, may hold general terms of the Court in any District; and any 
one of them may hold special terms and Circuit Courts, and preside 
at the Courts of Oyer and Terminer in any county. Provision is to 
made by the Legislature for designating a Judge to preside in the 
Courts in Banc of the several Districts, 

6. The Judges are to receive a compensation for their services to 
be established by law, which shall not be increased or diminished 
during their continuance in office. 

7. The Judges are not to hold any other office or public trust. All 
votes given for them for any elective office, (except that of Judge,) 
are declared void. They are not to exercise any power of appoint- 
ment to public office. Every male citizen, of the age of 21 years, of 
good moral character, and having the requisite learning and ability, 
shall be admitted to practice in all the Courts of the State. 

8. Provision is to be made by law for the classification of the Justices 
of the Supreme Court, and for designating the times and place of hold- 
ing the terms of the Court of Appeals, and of the general and special 
terms of the Supreme Court within the several Districis, and the 
Circuit Courts and Courts of Oyer and Terminer within the several 
counties. 

9. The testimony in Equity cases to be taken in like manner as in 
cases of Law, and the offices of Master and Examiner in Chancery 
are abolished. This provision summarily disposes of over three hun- 
dred officers, and adopts the only rational mode of taking testimony. 

10. Provides for the removal of all judicial officers, except Justices 
of the Peace, by joint resolution of both houses of the Legislature, if 
two thirds of all the members elected to the Senate concur therein. 
Removal only to take place for disability or mal-conduct in office, and 
an opportunity to be given for the party charged to be heard in his 
defence. 

11. Provides for the election of Justices of the Supreme Court by 
the electors of the respective judicial Districts. The first election is 
to be a special one, and not to take place within forty days of a gen- 
eral annual election. Subsequent elections of one Judge in each 
District may take place at the annual election. 
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12. Each county is to elect one Judge, to hold a County Court and 
discharge the duties of Surrogate. The County Court is to have ap- 
pellate jurisdiction of proceedings in Justices’ Courts, but no original 
civil jurisdiction, except in special cases to be prescribed by law. It 
is to have such original criminal jurisdiction as the Legislature may 
prescribe. The criminal County Court is to be composed of the Judge 
so elected, and two Justices of the Peace, to be designated by the 
Board of Supervisors. The Judge is to receive a salary to be fixed 
by the Board of Supervisors, and the Justices a per diem allowance 
to be also affixed by said Board. In counties containing a population 
of over 40,000, a County Judge and also a person to discharge the 
duties of Surrogate may be elected. 

13. Empowers the Legislature to establish inferior Courts of civil 
and criminal jurisdiction in cities, but not to be a charge upon the 
State Treasury. Provision may also be made by law for appealing 
directly from these Courts to the Court of Appeals. 

14. The Legislature is to re-organize the judicial Districts every ten 
years, and may increase or diminish their nnmber; but such increase 
or diminution shall not be more than one District at any one time. 
No diminution shall have the effect to remove a Judge from office. 

15. Provides for the election of Justices of the Peace by the people; 
fixes their term of office at four years, and leaves their number and 
classification to be regulated by law. The Legislature may, on ap- 
plication of the Board of Supervisors, provide for the election of local 
officers, not to exceed two in any county, to discharge the duties of 
Judge and Surrogate, in case of their inability or of a vacancy, and 
to exercise suck other powers in special cases, as may be provided by 
law. 

16. Prevents any judicial office, except Justices of the Peace, from 
receiving any fees or perquisites of office for his own use. 

17. Authorizes the Legislature, on the application of the Board of 
Supervisors, to provide for the election of officers, not exceeding two 
in any county, to discharge the duties of Judge and Surrogate, in case 
of vacancy in these offices, and also such duties in special proceedings 
as may be prescribed by law. 

18. Empowers the Legislature to establish tribunals of Concilia- 
tion; but the tribunals so established are not to be empowered to 
enter judgments or decrees against parties, unless they voluntarily 
assent thereto in the presence of the conciliators. 

19. Authorizes the Legislature to make provision for leaving free 
to any individual the publication of the statutes of the State, and the 
decisions of the Courts. 
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20. Provides for the first election of Justices of the Supreme Court 
between the first Tuesday in April and the first Tuesday in June, 
1847. Said Court is to organize on the first Monday of July, 1847, 
and their judicial term is to be deemed to commence on the first day 
of January, 1848. For the purpose of finishing the business now on 
hand in the Courts, the old Courts are to continue until the first Mon- 
day of July, 1848, unless the business shall be sooner disposed of. 
The new Court is to act in aid of the old one in determining the un- 
finished business. 

21. Provides for the election by the electors of the State, of a Clerk 
of the Court of Appeals, who shall be ex officio Clerk of the Supreme 
Court, and shall keep his office at the Seat of Government. The 
County Clerks shall be ex officio Clerks of the Supreme Court. 


Hilliard’s Digest of the American Law of Real Property. We had 
barely room in our last number to acknowledge the reception of the 
second edition of this book, from the enterprizing publishers, Lea & 
Blanchard, of Philadelphia, and to express the opinion that it was a 
great improvement upon the former edition, This opinion has been 
confirmed by a further examination. In fact, from the nature of the 
subject, a new edition had become almost a matter of necessity, in 
consequence of the important changes effected by more than a score 
of legislatures in the law of real property, since the first edition was 
published. We presume, too, from the high reputation of the work, that 
the first edition must have been nearly out of print. At any rate, this 
second edition is greatly enlarged and improved; and it comes in such 
a shape as does honor to the publishers. We avail ourselves of this op- 
portunity to congratulate the profession upon the better appearance 
and reduced price of law books, since the greatest publishing houses 
in the country have come into competition in this branch of business. 





